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TO THE HONORABLE JUDGES OF THE COURT OF CRIMINAL 
APPEALS: 
 
 COMES NOW Edmund Koko Kahookele, Appellee in this 

cause, by and through his attorney of record, Susan Schoon, and 

pursuant to the provisions of TEX.R.APP.PRO. 66, et seq., moves this 

Court to grant discretionary review, and in support shows as 

follows: 

Statement Regarding Oral Argument 

 The undersigned attorney for Appellee believes that the 

appellate record, the opinion of the Court of Appeals and the cited 

law herein provide sufficient clarity for the Court of Criminal 

Appeals to render a decision on the issues presented without oral 

argument. 

Statement of The Case 

 Appellee, Edmund Koko Kahookele was charged by indictment 

with one count of possessing less than a gram of cocaine and one 

count of possessing less than a gram of methamphetamine. The 

State sought enhancement of these state jail felony charges, first to 

aggravated state jail felonies under Section 12.35 Tex. Penal Code; 

and further as a habitual offender under Tex. Penal Code 12.42, 

Penalties for Repeat and Habitual Felony Offenders on Trial for First, 
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Second or Third Degree Felony. Appellee filed a motion to quash, 

arguing in part that Section 12.425, Penalties for Repeat and 

Habitual Felony Offenders on Trial for State Jail Felony is the 

exclusive means for enhancing state jail felonies.1 The trial court 

granted the motion to quash but did not indicate on what basis.  

Statement of Procedural History 

The State appealed the trial court’s order quashing the 

indictment. The only issue relevant to this petition is the State’s 

contention that the trial court erred in quashing the indictment 

because an aggravated state-jail felony under 12.35(c) of the Texas 

Penal Code may be further enhanced under section 12.42(d) of the 

Penal Code. In a published opinion, the Third Court of Appeals 

agreed and reversed the trial court’s order granting Appellee’s 

Motion to Quash the Indictment and Objections to the Enhancement 

Allegations and remanded to the trial court for further proceedings. 

Justice Kelly dissented. State v. Kahookele, 03-18-00399-CR; 2020 

WL 3054656  (Tex. App.—Austin, delivered June 9, 2020)(See 

Appendix). Pursuant to a Motion for Extension of Time, this petition 

was due in this Court on August 10, 2020, but Appellant was 

 
1 He also argued that the use of his 1990 murder conviction as a “3g” offense to elevate the punishment of the state 

jail felony to that of a third-degree felony under Tex. Penal Code 12.35(c) violated the prohibition against ex post 

facto laws. 
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unable to complete the brief by that date. A second Motion for 

Extension of Time to August 26, 2020 was granted. On August 27, 

2020, this petition, along with an additional Motion for Extension of 

Time for one day were filed. 
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Ground for Review 

Appellant presents one ground for review:  

 Whether the Court of Appeals erred in holding that aggravated 

state jail felonies [Tex. Penal Code, Section 12.35(c)] are subject to 

further enhancement under the repeat and habitual-offender 

statute governing first, second, or third degree felonies [Tex. Penal 

Code 12.42(d)], rather than Section 12.425, Penalties for Repeat and 

Habitual Felony Offenders on Trial for State Jail Felony. 
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Argument 

I. Summary 

The issue in this case is whether state jail felony enhancement 

is exclusively governed by Section 12.4252; or whether, as found by 

the Third Court of Appeals, an aggravated state jail felony under 

12.35(c) is subject to the habitual enhancement provisions of 

12.42(d).  

In terms specific to this case, the State seeks to raise the 

punishment for possession of less than a gram of a controlled 

substance (a state jail felony under 12.35(a)) to that of a third 

degree felony by using a prior conviction to “aggravate” the state jail 

felony under 12.35(c). From there, it seeks to further enhance the 

punishment under 12.42(d) with two prior, sequential felony 

convictions, resulting in a punishment range of 25 years to 99 

years, or life.  

Thus, the structuring of punishment enhancement advocated 

by the State and approved by the Court of Appeals in this case 

entirely omits the authority of, or even any reference to §12.425: 

Penalties for Repeat and Habitual Felony Offenders on Trial for 

 
2 All numbered sections refer to the Tex. Penal Code 
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State Jail Felony and instead purports to authorize punishment of 

this state jail felony under §12.42: Penalties for Repeat and 

Habitual Felony Offenders on Trial for First, Second or Third Degree 

Felony. 

II. Reason for Granting Review 

Review of these grounds is proper pursuant to TEX. R. APP. 

PRO. 66.3 (b) because the Third Court of Appeals and several other 

courts have decided an important question of state law that has not 

been, but should be, settled by the Court of Criminal Appeals. 

III. Statutes Applicable to Appellant’s Ground for Review 

TEX. PENAL CODE §12.35 State Jail Felony Punishment 

 The punishment for a defendant convicted of a state jail felony 

is not more than two years or less than 180 days in state jail and a 

possible fine not to exceed $10,000. TEX. PENAL CODE §12.35(a)-(b).  

However, a defendant convicted of an aggravated state jail felony  

under TEX. PENAL CODE §12.35(c)3 is subject to punishment of a 

third-degree felony.  

 
 
 

 
3 Aggravating factors include use or exhibition of a deadly weapon in the case on trial; prior conviction for an 

offense listed in 20A.03, 21.02 or 42A.054(a), Code of Criminal Procedure; or for which the judgment contains an 

affirmative finding under Article 42A.054(c) or (d), Code of Criminal Procedure. 
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TEX. PENAL CODE §12.42 
Penalties for Repeat and Habitual Felony Offenders 
 
 Prior to September 2011, TEX. PENAL CODE §12.42, titled 

“Penalties for Repeat and Habitual Felony Offenders,” governed 

enhancements based on prior convictions for any level felony. 

Subsection 12.42(a)(3) grouped trials of “aggravated” state jail 

felonies (12.35(c)) together with trials of third-degree felonies for 

purposes of these enhancement provisions. 

 Further, §12.42(d) Tex. Penal Code provided that any felony 

punishment except those punishable under Section 12.35(a) could 

be enhanced to life, or any term from a minimum of 25 years to 99 

years if it was shown on the trial of the offense that the defendant 

was previously finally convicted of two, sequential felony offenses. 

TEX. PENAL CODE §12.425:  
Penalties for Repeat and Habitual Felony Offenders on Trial for  
State Jail Felony 
 

Effective September 1, 2011, the Legislature separated state 

jail felony enhancement from the other felonies, enacting a new 

section specific to enhancement of state jail felonies—§12.425, 

titled, “Penalties for Repeat and Habitual Felony Offenders on Trial 

for State Jail Felony.” See Act of May 25, 2011, 82nd Leg., R.S., 

834, §§ 1, 2, 5, 2011 Tex. Gen. Laws 2104, 2014-05.” At the same 
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time, the Legislature revised the title of §12.42, supra to “Penalties 

for Repeat and Habitual Felony Offenders on Trial for First, 

Second, or Third-Degree Felony.” Id. (emphasis added to indicate 

revision). Thus, after September 1, 2011, the Texas Penal Code 

“distinguishe[d] between state jail felonies and non-state jail 

felonies for enhancement purposes.” Thomas v. State, 481 S.W.3d 

685, 688-89) Tex. App.—Texarkana 2015, overruled on other 

grounds by Thomas v. State, 516 S.W.3d 498, (Tex. Crim. App. 

2017). 

Subsection 12.425(c) is the only subsection in either statute 

that specifically addresses enhancement of an aggravated state jail 

felony. If it is shown that the defendant has previously been finally 

convicted of a non-state jail felony, the punishment is increased to 

that of a second-degree felony. 

IV. Statute Application

The extent and application of this intentional distinction is

unclear because of one phrase (in bold, below) in Subsection 

12.42(d) that survived the 2011 revisions:  “Except as provided by 

Subsection (c)(2), if it is shown on the trial of a felony offense other 

than a state jail felony punishable under section 12.35(a) that 
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the defendant has previously been finally convicted of two felony 

offenses, and the second previous felony conviction is for an offense 

that occurred subsequent to the first previous conviction having 

become final, on conviction the defendant shall be punished by 

imprisonment in the Texas Department of Criminal Justice for life, 

or for any term of not more than 99 years or less than 25 years. A 

previous conviction for a state jail felony punishable under 

Section 12.35(a) may not be used for enhancement purposes 

under this subsection. 

V. The Court of Appeals Opinion

In a published opinion the majority interpreted this language,

as have other courts4 cited by the majority, to mean that when the 

State alleges an aggravated state jail felony in accordance with 

Section 12.35(c), it is subject to further enhancement in accordance 

with 12.42(d) because only non-aggravated state jail felonies are 

excluded.  

The Court stated that if a defendant on trial for an aggravated 

state jail felony has only one prior non-state jail felony conviction 

4 Terrell v. State, No. 01-14-00746-CR, 2016 Tex. App. LEXIS 8875 (Tex. App.—Houston [1st Dist.] Aug. 16, 

2016, no. pet.)(not designated for publication); Smith v. State, 960 S.W.2d 372, 375 (Tex. App.—Houston [1st Dist.] 

1998, pet. ref’d); Bunton v. State, 136 S.W.3d 355, 363 (Tex. App.—Austin 2004, pet. ref’d); Washington v. State, 

326 S.W.3d 302, 315 (Tex. App.—Fort Worth 2010, pet. ref’d) 
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available for enhancement, the provisions of Section 12.425 would 

apply. If the defendant has two prior convictions available for 

enhancement, the provisions of 12.42(d) then apply. Slip Op. at 14. 

Justice Kelly dissented, writing that the “surrounding 

statutory context” indicates the Legislature’s intent that “we should 

look to Section 12.425—and no longer to Section 12.42—for 

enhancements for state jail felonies, including aggravated ones.” 

Slip Op., J. Kelly dissenting, p.2. Justice Kelly also noted that the 

cases relied on by the majority were decided prior to the 2011 

amendments, and another was an unpublished opinion having no 

precedential value.5 Slip Op. J. Kelly dissenting, at 3, citing Tex. R. 

App. P. 47.7(a).  

This Court has not directly addressed this issue. 

VI. This Court Should Provide Direction

The resolution of this issue will determine whether the State,

may raise the range of punishment for possessing less than a gram 

of cocaine from a minimum of two years in prison to a minimum of 

twenty-five years in prison based on prior convictions. The Third 

Court of Appeals has said, “yes,” in a published opinion, and this 

5 See n. 4, supra 
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Court should settle the matter and provide guidance to the lower 

courts. 

Prayer for Relief 

WHEREFORE, PREMISES CONSIDERED, Appellant 

respectfully prays that this Court grant discretionary review and, 

after full briefing on the merits, issue an opinion reversing the 

Court of Appeals’ judgment on this ground and remanding to the 

trial court for proceedings consistent with this opinion. 

Respectfully Submitted: 

 /s/Susan Schoon 
SUSAN SCHOON 
Schoon Law Firm, P.C. 
208 S. Castell, Suite 201 
New Braunfels, TX 78130 
State Bar No. 24046803 
Tel:  (830) 627-0044 
Fax: (830) 620-5657 
susan@schoonlawfirm.com 

Attorney for Appellant 

mailto:susan@schoonlawfirm.com
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CERTIFICATE OF SERVICE 

I hereby certify that the a copy of this Petition for Discretionary 
Review was electronically filed, and a true and correct copy of the 
foregoing Petition for Discretionary Review was served on the 
Guadalupe County Attorney and the State Prosecuting Attorney by 
efile service on this the 27th day of August, 2020. 

/s/ Susan Schoon 
 SUSAN SCHOON 

CERTIFICATE OF COMPLIANCE 

The undersigned certifies that according to the Microsoft Word 
count tool, this document contains 1878 words.  

/s/ Susan Schoon 
SUSAN SCHOON 
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APPENDIX 

State v. Kahookele, 03-18-00399-CR; 2020 WL 3054656  (Tex. 
App.—Austin, delivered June 9, 2020) 



TEXAS COURT OF APPEALS, THIRD DISTRICT, AT AUSTIN 

 
 

NO.  03-18-00399-CR 

 
 

The State of Texas, Appellant 
 

v. 
 

Edmund Koko Kahookele, Appellee 
 
 
 

FROM THE 207TH DISTRICT COURT OF COMAL COUNTY 
NO. CR2017-356, THE HONORABLE GARY L. STEEL, JUDGE PRESIDING 

 
 

O P I N I O N  
 
 

  This is the State’s pretrial appeal from an order quashing an indictment.  See Tex. 

Code Crim. Proc. art. 44.01(a)(1).  Edmund Koko Kahookele stands charged with two counts of 

possession of less than one gram of a controlled substance (cocaine and methamphetamine), 

enhanced by prior felony convictions.  See Tex. Health & Safety Code §§ 481.102(3)(D), (6), 

.115(a), (b); Tex. Penal Code §§ 12.35(c), .42(d).  Kahookele filed a motion to quash the 

indictment, contending that the State’s use of a 1990 murder conviction to enhance his 

punishment violates the constitutional prohibition against ex post facto laws and that the State’s 

use of the habitual-offender statute to further enhance his punishment violates the protections of 

due process and due course of law.  The district court granted the motion, and the State 

challenges that ruling in six issues.  For the following reasons, we will reverse the order quashing 

the indictment and remand this cause to the district court for further proceedings. 
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BACKGROUND 

  Kahookele’s indictment charged him with two counts of the state-jail felony of 

possession of less than one gram of a controlled substance.  See Tex. Health & Safety Code 

§§ 481.102(3)(D) (listing cocaine in penalty group 1), (6) (listing methamphetamine in penalty 

group 1), .115(a) (defining offense of possession of controlled substance listed in penalty group 

1), (b) (stating that such offense is state-jail felony if amount possessed is less than one gram). 

Punishment for a state-jail felony is confinement in a state jail ranging from 180 days to two 

years.  See Tex. Penal Code § 12.35(a).  However, the indictment alleged that Kahookele had 

been convicted of murder in 1990, a “3g” offense, and sought to enhance the punishment range 

for his charged narcotics offenses to that of a third-degree felony.  See id. § 12.35(c), see also id. 

§ 12.34 (establishing punishment range for third-degree felony at two to ten years’ 

imprisonment).  Additionally, the indictment alleged that because of Kahookele’s prior 

convictions for engaging in organized criminal activity and forgery by possession—both of 

which are non-state-jail felonies—the punishment range for his charged narcotics offenses 

should be further increased under the habitual-offender statute to a range of twenty-five to 

ninety-nine years or life.  See id. § 12.42(d).  Kahookele filed a “Motion to Quash the 

Indic[t]ment and Objections to the Enhancement Allegations” challenging the enhancement 

allegations under the 3g and habitual-offender statutes.   

 
3g-enhancement allegations 
 
  Kahookele’s motion noted that when he was convicted of murder in 1990, murder 

was not classified as a 3g offense.  See Act of May 29, 1993, 73d Leg., R.S., ch. 900, § 4.01, sec. 

3g(a)(1)(A), 1993 Tex. Gen. Laws 3586, 3718 (current version at Tex. Code Crim. Proc. 
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§ 42A.054(a)(2)) (adding murder to list of 3g offenses in former Tex. Code Crim. Proc. art. 

42.12, § 3g(a)(1)).1  He objected that the State’s use of the 1990 murder conviction as a 3g 

offense to enhance the punishment range for the narcotics charges to a third-degree felony 

violated the constitutional protection against ex post facto laws.   

  Kahookele also contended that the murder conviction was pursuant to a plea 

bargain specifying that there would be no finding as to the use of a deadly weapon.  He objected 

that the State’s reliance on subsequent legislation to raise the maximum punishment violates his 

rights to due process and due course of law and deprives him of the understanding that he had 

concerning the collateral consequences of his plea to the murder charge when he made it. 

 
Habitual-offender enhancement allegations 
 
  Further, Kahookele objected to the paragraphs of the indictment alleging that his 

punishment range should be enhanced under the habitual-offender statute.  See Tex. Penal Code 

§ 12.42(d).  He contended that even if the district court found that his offenses should be 

punished as a third-degree felony, the charged offense of possession of a controlled-substance 

itself is still a state-jail felony and that such offense may not be further enhanced except as 

provided by subsection 12.425(c).  See Ex parte Reinke, 370 S.W.3d 387, 389 (Tex. Crim. App. 

2012) (concluding that unless Legislature specifies otherwise, enhancement based on prior 

 
1  In 2015, the Legislature made a “nonsubstantive revision of certain laws concerning 

community supervision granted in criminal cases, including conforming amendments.”  See Act 
of May 26, 2015, 84th Leg., R.S., ch. 770, § 1.01, 2015 Tex. Gen. Laws 2321, 2321.  This 
revision to the Code of Criminal Procedure renumbered article 42.12, containing section 3g, as 
article 42A.  See id.  The Penal Code references to article 42.12, section 3g were conformed to 
reflect the renumbering.  See, e.g., id. § 2.81, 2015 Tex. Gen. Laws at 2393 (current version at 
Tex. Penal Code § 12.35).  We refer to the former article 42.12 because it was in effect when 
Kahookele’s narcotics offenses allegedly occurred, and it is referenced in his indictment.  See id. 
§ 4.02, 2015 Tex. Gen. Laws at 2395 (providing Act’s effective date of January 1, 2017). 
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offenses increases only punishment range).  Thus, Kahookele contended that the maximum-

punishment range for the charged narcotics offenses should be that of a second-degree felony. 

See Tex. Penal Code § 12.425(c) (“If it is shown on the trial of a state jail felony for which 

punishment may be enhanced under Section 12.35(c) that the defendant has previously been 

finally convicted of a felony other than a state jail felony punishable under Section 12.35(a), on 

conviction the defendant shall be punished for a felony of the second degree.”). 

  After a hearing, the district court issued an order granting Kahookele’s motion.2 

This appeal by the State followed. 

DISCUSSION 

  In six issues, the State challenges the district court’s order quashing Kahookele’s 

indictment.  Specifically, the State contends that the district court erred because:  

 
(1) the enhancement allegations in the indictment do not violate the ex post facto prohibition;  

 
(2) there was no evidence in the record showing the terms of Kahookele’s plea bargain as to 

the murder offense and no evidence about the inclusion of an agreement to omit a deadly 
weapon finding;  
 

(3) regardless of whether there had been a plea-bargain agreement to omit a deadly weapon 
finding, a state-jail felony may be enhanced with a prior conviction of murder;  
 

(4) a defendant’s lack of knowledge of collateral consequences of his guilty plea does not 
render it involuntary;  
 

(5) an aggravated state-jail felony under 12.35(c) of the Penal Code may be further enhanced 
under section 12.42(d) of the Penal Code; and  
 

(6) there was no legal basis to quash the enhancements in paragraphs I and II alleging prior 
convictions that were not state-jail felonies. 

 

 
2  The district court’s order did not specify whether all or only certain paragraphs of 

Kahookele’s indictment were quashed. 
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We review a trial court’s ruling on a motion to quash a charging instrument de novo.  State v. 

Ross, 573 S.W.3d 817, 820 (Tex. Crim. App. 2019); Smith v. State, 309 S.W.3d 10, 13-14 (Tex. 

Crim. App. 2010). 

  As we have noted, Kahookele is charged with two counts of possession of less 

than one gram of a controlled substance.  Possession of less than one gram of cocaine or 

methamphetamine is a state-jail felony.  See Tex. Health & Safety Code §§ 481.102(3)(D), (6), 

.115(a), (b).  The punishment for a state-jail felony is confinement in a state jail ranging from 

180 days to two years.  See Tex. Penal Code § 12.35(a).   

  However, a defendant convicted of a state-jail felony is eligible for harsher, third-

degree felony punishment—as an “aggravated state-jail felony”—if he was previously convicted 

of a “3g offense.”3  See id. § 12.35(c)(2)(A) (providing that state-jail felony shall be punished as 

third-degree felony if it is shown at trial that defendant has prior, final conviction for 3g felony); 

see also id. § 12.34(a) (establishing punishment range for third-degree felony at imprisonment 

for not more than ten years or less than two years); Ford v. State, 334 S.W.3d 230, 233 (Tex. 

Crim. App. 2011) (addressing “aggravated” state-jail felonies enhanced under subsection 

12.35(c)).  A 3g offense is a felony that: (1) is listed among the more serious offenses under 

subsection 3g(a)(1) of former article 42.12 of the Texas Code of Criminal Procedure, or 

(2) involved an affirmative deadly weapon finding under subsection 3g(a)(2), indicating that the 

defendant used or exhibited a deadly weapon during the commission of the offense.  See former 

 
3  Conviction of a “3g” felony has particular consequences.  A person convicted of a 3g 

offense is ineligible for community supervision from a judge, see Tex. Code Crim. Proc. art. 
42.12, § 3g(a)(1), and certain 3g offenses render a person ineligible for community supervision 
from a jury, see id. § 4(d).  Conviction of a 3g offense also affects parole eligibility.  See Tex. 
Gov’t Code § 508.145(d)(1) (requiring inmate to serve half of sentence imposed or thirty 
calendar years’ actual time before attaining eligibility for parole). 
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Tex. Code Crim. Proc. art. 42.12, § 3g(a)(1), (2) (current version at Tex. Code Crim. Proc. 

§ 42A.054(a)(2), (b)); Tex. Penal Code § 1.07(a)(17) (defining “deadly weapon”). 

  Moreover, a defendant who has two prior sequential non-state-jail felony 

convictions is eligible for punishment enhancement under subsection 12.42(d) of the habitual-

offender statute.  See Tex. Penal Code § 12.42(d).  The punishment range under subsection 

12.42(d) is imprisonment for twenty-five to ninety-nine years or life.  Id. 

  Kahookele’s indictment contained these 3g and habitual-offender allegations: 

 
§ 12.35(c) ENHANCEMENT PARAGRAPH 

 
THE GRAND JURORS aforesaid do further present in and to said Court at said 
term that EDMUND KOKO KAHOOKELE had previously been finally 
convicted of a felony listed in Section 3g(a)(1), Article 42.12, Code of Criminal 
Procedure, to-wit: on or about the 12th day of March, 1990, in the 147th Judicial 
District Court of Travis, County, Texas, in No. 100,568, styled The State of Texas 
vs. Eddie Kahookele, EDMUND KOKO KAHOOKELE, defendant herein, was 
duly and legally convicted of the felony offense of Murder by Intending to cause 
Serious Bodily Injury, alleged to have been committed on or about the 22nd day 
of April, 1989, upon an indictment then pending in said Court and of which 
offense said Court had jurisdiction. 
 
 

ENHANCEMENT PARAGRAPH I 
 

THE GRAND JURORS aforesaid do further present in and to said Court at said 
term that on or about the 14th day of July, 2004, in the 147th Judicial District 
Court of Travis County, Texas, in No. 945141, styled The State of Texas vs. 
EDMUND KAHOOKELE, EDMUND KOKO KAHOOKELE, defendant herein, 
was duly and legally convicted of the felony offense of ENGAGING IN 
ORGANIZED CRIMINAL ACTIVITY, alleged to have been committed on or 
about the 26th day of July, 1993, upon an indictment then pending in said Court 
and of which offense said Court had jurisdiction, and as alleged said offense 
occurred prior to and the conviction therefore became final prior to the 
commission of the offense alleged in Count I or the offense alleged in Count II 
above. 
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ENHANCEMENT PARAGRAPH II 
 

THE GRAND JURORS aforesaid do further present in and to said Court at said 
term that on or about the 9th day of July, 1987, in the 147th Judicial District Court 
of Travis County, Texas, in No. 87,396, styled The State of Texas vs. EDDY 
KAHOOKELE, EDMUND KOKO KAHOOKELE, defendant herein, was duly 
and legally convicted of the felony offense of Forgery by Possession, alleged to 
have been committed on or about the 7th day of February, 1987, upon an 
indictment then pending in said Court and of which offense said Court had 
jurisdiction, and as alleged said offense occurred prior to and the conviction 
therefore became final prior to the commission of the offense alleged in 
Enhancement Paragraph I above. 
 
 

As we have noted, the district court’s order did not specify whether all or only certain paragraphs 

of the indictment were quashed.  Thus, the State challenges the order as to all arguments in 

Kahookele’s motion requesting that the court quash the enhancement paragraphs.  See Marsh v. 

State, 343 S.W.3d 475, 479 (Tex. App.—Texarkana 2011, pet. ref’d) (“An appellant must attack 

all independent grounds supporting a trial court’s ruling.”); cf. State v. Goins, No. 04-18-00392-

CR, 2019 Tex. App. LEXIS 6788, at *14-15 (Tex. App.—San Antonio Aug. 7, 2019, no pet.) 

(mem. op. on reh’g, not designated for publication) (concluding that State procedurally defaulted 

its complaint on appeal by failing to challenge all independent grounds supporting trial court’s 

order granting motion to quash indictment). 

 
First issue:  No ex post facto violation as to 3g enhancement 
 
  The State contends that the allegation of 3g enhancement under subsection 

12.35(c) in the indictment does not violate the prohibition against ex post facto laws.  Ex post 

facto laws are those that: (1) make an action done before the passing of the law, and which was 

innocent when done, criminal, and punish such action; (2) aggravate a crime, or make it greater 

than it was when committed; (3) change the punishment, and inflict a greater punishment, than 
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the law annexed to the crime when it was committed; and (4) alter the legal rules of evidence and 

require less, or different testimony than the law required at the time of the commission of the 

offense in order to convict the offender.  Carmell v. Texas, 529 U.S. 513, 522 (2000); Grimes v. 

State, 807 S.W.2d 582, 584 (Tex. Crim. App. 1991) (“When interpreting our state constitution’s 

Ex Post Facto Provision, Texas cases have followed the Supreme Court lead.”); see also U.S. 

Const. art. I, § 10; Tex. Const. art. I, § 16. 

  Here, we agree with the State that there is no ex post facto violation.  Although 

murder was not added to the list of 3g offenses until 1993, the Court of Criminal Appeals has 

stated: 

 
[i]t is well settled that a conviction which occurred prior to the enactment of a 
statute providing for increased punishment upon a subsequent conviction may be 
used for enhancement purposes under that statute, and that such usage is not 
unconstitutional as being ex post facto application of the statute. . . .  The reason 
that a conviction which occurred before the statute was enacted may be used for 
enhancement is that the statute providing for a greater penalty upon a subsequent 
conviction does not seek to punish the offender for the original criminal act a 
second time, but rather, “The repetition of criminal conduct aggravates . . . guilt 
and justifies heavier penalties.” 

 
 
Vasquez v. State, 477 S.W.2d 629, 632 (Tex. Crim. App. 1972); see Scott v. State, 55 S.W.3d 

593, 597 (Tex. Crim. App. 2001) (noting that punishment is for new crime only but is heavier if 

defendant is habitual criminal and that statute imposing punishment on future crimes is not ex 

post facto law); see, e.g., McGriff v. State, No. 05-96-00223-CR, 1998 Tex. App. LEXIS 3616, at 

*6-7 (Tex. App.—Dallas June 15, 1998, no pet.) (mem. op., not designated for publication) 

(citing Vasquez and rejecting McGriff’s contention that use of his 1990 murder conviction to 

punish his burglary as third-degree felony was ex post facto application of section 3g).  The 3g-

enhancement paragraph of this indictment does not seek to punish Kahookele for the 1990 
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murder a second time and does not affect that crime or its punishment.  See Vasquez, 477 S.W.2d 

at 632; see also Carmell, 529 U.S. at 522; Grimes, 807 S.W.2d at 587.  Rather, the 3g-

enhancement paragraph increases the available punishment range because Kahookele is alleged 

to have engaged in criminal conduct again.  See Vasquez, 477 S.W.2d at 632.  Further, when 

Kahookele was convicted of murder in 1990, murder was a punishable offense, not an act that 

“was innocent when done.”  See Carmell, 529 U.S. at 522; Grimes, 807 S.W.2d at 587.  Finally, 

the addition of murder to the statutory list of 3g offenses did not alter the rules of evidence or 

change the testimony that the law required to convict him of murder when it was committed.  See 

Carmell, 529 U.S. at 522; Grimes, 807 S.W.2d at 584.   

  Because the characteristics of an ex post facto law are not present here, we sustain 

the State’s first issue. 

 
Second, Third, and Fourth issues:  No due-process violation as to 3g enhancement  
 
  In its next three issues, the State contends that the allegation of 3g enhancement 

under section 12.35(c) in the indictment does not present a due-process violation given 

Kahookele’s plea bargain as to the murder offense.  According to Kahookele, his murder 

conviction was pursuant to plea bargain specifying that there would be no finding as to the use of 

a deadly weapon.  He contends that the State’s reliance on subsequent legislation making murder 

a 3g offense to enhance his punishment for the charged narcotics offenses deprives him of the 

understanding that he had concerning the collateral consequences of his plea to the murder 

charge when he made it. 

  “Due process of law” in the Fifth and Fourteenth Amendments to the United 

States Constitution and “due course of law” in the Texas Constitution have the same meaning. 
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Jimenez v. State, 32 S.W.3d 233, 242 (Tex. Crim. App. 2000); see also U.S. Const. amends. V, 

XIV; Tex. Const. art. I, § 19.  Due process under the Texas and United States Constitutions 

“means that an accused shall, in a criminal case, be accorded that fundamental fairness necessary 

to the due administration of justice.”  See Reese v. State, 877 S.W.2d 328, 333 (Tex. Crim. App. 

1994); Webb v. State, 278 S.W.2d 158, 160 (Tex. Crim. App. 1955) (op. on reh’g); see also 

McGriff, 1998 Tex. App. LEXIS 3616, at *9. 

  Our review of the record shows that Kahookele’s judgment of conviction for 

murder was based on a plea of guilty, that there was no deadly weapon finding, and that—under 

the terms of a plea bargain—he received a sentence of ten years’ imprisonment.  As the State 

correctly notes, there is no evidence in this record that the specific terms of such plea bargain 

included an agreement to omit a deadly weapon finding.  See Ex parte Moussazadeh, 64 S.W.3d 

404, 411 (Tex. Crim. App. 2001) (noting that contract-law principles apply to determine content 

of plea agreement in criminal case and that courts generally look to written contract or plea 

hearing to discern contracting parties’ obligations); cf. Ex parte Garcia, 682 S.W.2d 581, 582 

(Tex. Crim. App. 1985) (striking affirmative deadly weapon finding based on trial judge’s 

comments during admonishment that offense did not include firearm, plus defendant’s sworn 

allegations and trial counsel’s affidavit stating that omission of deadly weapon finding was part 

of terms of plea bargain that defendant relied on when entering his plea of guilty). 

  Further, we agree with the State that even if Kahookele had a plea-bargain 

agreement to omit a deadly weapon finding from the judgment of conviction for murder, the 

prior conviction of murder itself provides an independent basis for enhancing a state-jail felony.  

See Tex. Penal Code § 12.35(c).  Subsection 12.35(c) of the Penal Code states that “[a]n 

individual adjudged guilty of a state jail felony shall be punished for a third degree felony if . . . 
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(2) the individual has previously been finally convicted of any felony: (A) . . . listed in Article 

42A.054(a) [formerly Section 3g(a)(1), Article 42.12], Code of Criminal Procedure.”  Id.  As we 

have noted, a 3g offense may be based on a prior conviction for a felony including an affirmative 

deadly weapon finding or on a prior conviction for a felony listed among the more serious 

offenses in under subsection 3g(a)(1) of article 42.12.  See former Tex. Code Crim. Proc. art. 

42.12, § 3g(a)(1), (2).  Thus, Kahookele’s state-jail felony narcotics charges may be enhanced, 

based on his prior conviction for the 3g offense of murder, regardless of whether he had a plea 

agreement to omit a deadly weapon finding.  See id. 

  Finally, the State correctly contends that Kahookele’s lack of knowledge about 

future collateral consequences of his guilty plea did not change the voluntariness or validity of 

that plea.  See United States v. Shepherd, 880 F.3d 734, 740 (5th Cir. 2018) (noting that test for 

determining validity of plea is whether it represents voluntary and intelligent choice among 

defendant’s alternative courses of action).  Generally, a plea of guilty will stand and is 

considered voluntary if it is entered by one who is “fully aware of the direct consequences” of 

the plea.  Brady v. United States, 397 U.S. 742, 755 (1970); Ex parte Barnaby, 475 S.W.3d 316, 

322 (Tex. Crim. App. 2015); Hernandez v. State, 986 S.W.2d 817, 821 (Tex. App.—Austin 

1999, pet. ref’d) (concluding that if defendant is fully advised of direct consequences of his plea, 

his ignorance of collateral consequence does not render plea involuntary).  Direct consequences 

of a guilty plea are those that are “definite, immediate and largely automatic.”  Mitschke v. State, 

129 S.W.3d 130, 134 n.4 (Tex. Crim. App. 2004) (citing United States v. Kikuyama, 109 F.3d 

536, 537 (9th Cir. 1997)).  Conversely, a consequence is collateral if it is not a definite, practical 

consequence of a defendant’s guilty plea.  Ex parte Morrow, 952 S.W.2d 530, 536 (Tex. Crim. 

App. 1997); see also Mitschke, 129 S.W.3d at 134 n.4 (citing Kikuyama, 109 F.3d at 537) 
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(noting that consequence is collateral when it may be imposed at court’s discretion or where 

imposition of consequence is controlled by agency operating beyond trial judge’s direct 

authority).  Courts have characterized the possible enhancement of punishment as a collateral 

consequence of which a defendant need not be knowledgeable before his plea is considered 

knowing and voluntary.  Ex parte Morrow, 952 S.W.2d at 536; see Stafford v. State, No. 06-10-

00048-CR, 2011 Tex. App. LEXIS 554, at *7 (Tex. App.—Texarkana Jan. 27, 2011, no pet.) 

(mem. op., not designated for publication) (noting lack of legal authority requiring trial court or 

defense counsel to inform defendant that his guilty plea could be used to enhance future 

punishments or affect any possibility of parole); Ex parte Giovannangeli, No. 05-03-00377-CR, 

2003 Tex. App. LEXIS 5610, at *2-3 (Tex. App.—Dallas July 2, 2003, no pet.) (mem. op., not 

designated for publication) (affirming denial of habeas relief and noting that “[t]he possibility of 

an enhanced punishment in a subsequent prosecution is a collateral rather than a direct 

consequence of a guilty plea”).   

  As a matter of due process, a defendant is entitled to notice of the charges against 

him.  Buxton v. State, 526 S.W.3d 666, 677 (Tex. App.—Houston [1st Dist.] 2017, pet. ref’d); 

see Tex. Code Crim. Proc. art. 21.11 (addressing sufficiency of indictments generally).  Here, 

when Kahookele allegedly committed the charged narcotics offenses, the criminal statute on 

state-jail felonies and their associated enhancements had been in effect for decades, supplying 

fair notice that a prior murder conviction could enhance criminal conduct classified as a state-jail 

felony.  See Tex. Penal Code § 12.35(c); State v. Cannady, 913 S.W.2d 741, 744 (Tex. App.—

Corpus Christi 1996), aff’d, 11 S.W.3d 205 (Tex. Crim. App. 2000) (concluding that defendant 

had “fair notice” of possible punishment where statute at issue became effective one month 

before offense was committed). 
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  In sum, Kahookele’s lack of knowledge about the possibility that his punishment 

for a future crime could be enhanced in a subsequent prosecution involved a collateral, not 

direct, consequence of his plea of guilt.  Ex parte Morrow, 952 S.W.2d at 536; see also Ex parte 

Giovannangeli, 2003 Tex. App. LEXIS 5610, at *2-3.  The voluntariness or validity of his plea 

was not affected by his lack of knowledge about the collateral consequences that his guilty plea 

could have under a subsequent amendment to the statutory list of 3g offenses in the Code of 

Criminal Procedure.  See Ex parte Morrow, 952 S.W.2d at 536; Hernandez, 986 S.W.2d at 821; 

see also Ex parte Giovannangeli, 2003 Tex. App. LEXIS 5610, at *2-3.  Moreover, Kahookele 

had fair notice that his prior murder conviction could be used to enhance criminal conduct 

classified as a state-jail felony, such that this record does not show the absence of “fundamental 

fairness necessary to the due administration of justice.”  See Reese, 877 S.W.2d at 333; Webb, 

278 S.W.2d at 160.  

  Accordingly, we conclude that the 3g-enhancement paragraph in Kahookele’s 

indictment does not present a due-process or due-course-of-law violation under the United States 

or Texas Constitution given his plea bargain as to the murder offense.  We sustain the State’s 

second, third, and fourth issues. 

 
Fifth issue:  Further enhancement under habitual-offender statute 
 
  Next, the State contends that the punishment for Kahookele’s aggravated state-jail 

felony offenses—two counts of possession of a controlled substance with a prior conviction for a 

3g offense—may be further enhanced under the habitual-offender statute for his convictions of 

engaging in organized criminal activity and forgery by possession.  See Tex. Penal Code 
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§ 12.42(d).  This further enhancement increases the applicable punishment to the habitual-

offender range of twenty-five to ninety-nine years or life.  See id. 

  Kahookele contends that if a charged offense is eligible for enhancement under 

subsection 12.425(c) of the Penal Code, that statute applies to the exclusion of any enhancement 

under the habitual-offender statute in subsection 12.42(d): “Since the Tex. Penal Code provides 

specific punishment enhancements for state jail felonies enhanced under 12.35(c) by raising the 

punishment level to a second degree felony, it should be assumed that § 12.42(d) is not 

applicable to them and cannot be further enhanced.”  Cf. Terrell v. State, No. 01-14-00746-CR, 

2016 Tex. App. LEXIS 8875, at *15 (Tex. App.—Houston [1st Dist.] Aug. 16, 2016, no pet.) 

(mem. op., not designated for publication) (rejecting this premise because “nothing in the text of 

section 12.425 supports Terrell’s contention that it is the exclusive means of enhancing state-jail 

felony punishments on the basis of habitual offenses”).  Under subsection 12.425(c), an 

aggravated state-jail felony may be punished within the range of a second-degree felony “when it 

is shown at trial that a defendant has previously been finally convicted of a felony other than a 

state jail felony punishable under Section 12.35(a).”  Id. § 12.425(c) (emphasis added), see also 

id. § 12.35(c).  By its terms, subsection 12.425 applies when a defendant has one prior felony 

conviction that is not a state-jail felony.  Id. § 12.425(c); see also Terrell, 2016 Tex. App. LEXIS 

8875, at *17-18 (noting that defendant charged with state-jail felony of possession of less than 

one gram of controlled substance would have been sentenced under subsection 12.425(c) if he 

had only one prior felony conviction that was not for state-jail felony).  But Kahookele’s 

indictment charges him with an aggravated state-jail felony and alleges that he had two prior 

felony convictions that were not for state-jail felonies. 
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  Punishment for an aggravated state-jail felony may be enhanced under the 

habitual-offender statute in subsection 12.42(d) when an indictment alleges that a defendant has 

two prior, sequential convictions for felonies not classified as state-jail felonies: 

 
[I]f it is shown on the trial of a felony offense other than a state jail felony 
punishable under Section 12.35(a) that the defendant has previously been finally 
convicted of two felony offenses, and the second previous felony conviction is for 
an offense that occurred subsequent to the first previous conviction having 
become final, on conviction the defendant shall be punished by imprisonment in 
the Texas Department of Criminal Justice for life, or for any term of not more 
than 99 years or less than 25 years.  A previous conviction for a state jail felony 
punishable under Section 12.35(a) may not be used for enhancement purposes 
under this subsection. 
 
 

Id. § 12.42(d); Smith v. State, 960 S.W.2d 372, 375 (Tex. App.—Houston [1st Dist.] 1998, pet. 

ref’d) (concluding that aggravated state-jail felony that had been enhanced to second-degree 

felony for 3g offense could be further enhanced to habitual offender status, under similar version 

of 12.42(d), by two additional prior convictions for non-state-jail felonies in proper sequence); 

see also Lopez v. State, No. 01-98-01076-CR, 1999 Tex. App. LEXIS 6722, at *4 (Tex. App.—

Houston [1st Dist.] Sept. 2, 1999, pet. ref’d) (mem. op., not designated for publication) (same). 

As we have stated: 

 
It is clear that the legislature could have exempted all state jail felonies from the 
habitual criminal status in section 12.42(d).  The legislature, however, expressly 
exempted only those state jail felonies punishable under section 12.35(a), often 
described by case law as non-aggravated offenses.  By doing so, the legislature 
made aggravated state jail felonies punishable under the provisions of section 
12.35(c) subject to the habitual criminal provisions of section 12.42(d). 
 
 

Bunton v. State, 136 S.W.3d 355, 363 (Tex. App.—Austin 2004, pet. ref’d); see Washington v. 

State, 326 S.W.3d 302, 315 (Tex. App.—Fort Worth 2010, pet. ref’d) (rejecting defendant’s 
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contention that he was improperly sentenced as first-degree felon for state-jail felony of evading 

arrest, noting that “section 12.42(d) does not exclude any state jail felonies other than those 

punishable under 12.35(a) [i.e., non-aggravated state jail felonies]” and concluding that trial 

court properly enhanced defendant’s punishment range under section 12.42(d) where defendant 

had been previously convicted of two non-state-jail felonies and deadly weapon finding was 

made); see also Terrell, 2016 Tex. App. LEXIS 8875, at *17-18 (noting that defendant charged 

with state-jail felony offense of possession of less than one gram of cocaine would have been 

sentenced under subsection 12.425(c) if he had only one prior felony conviction; “however, the 

State proved two prior sequential felony convictions; thus Terrell was subject to sentencing 

under subsection 12.42(d), for a period of confinement in prison of 25 years to life”).4  Although 

the Legislature amended section 12.42 in 2011 and recodified provisions of the statute in section 

12.425, the Court of Criminal Appeals has noted that the change to 12.42(d) was 

“nonsubstantive” and that the amendment of 12.42 sought “to specify that the felonies 

[referenced in the statute] do not include state jail offenses that are not aggravated.”  Samaripas 

v. State, 454 S.W.3d 1, 7 n.4 (Tex. Crim. App. 2014); see Act of May 25, 2011, 82d Leg., R.S., 

ch. 834, §§ 1, 4, 5, 2011 Tex. Gen. Laws 2104, 2105 (amending subsection 12.42(d), adding 

subsection 12.425, and providing new headings for both); see also Tex. Gov’t Code § 311.024 

(providing that heading of section does not limit or expand statute’s meaning).5  Because the 

 
4  Similarly, in Henderson v. State, 582 S.W.3d 349, 350 (Tex. App.—Amarillo 2018, 

pet. ref’d), where the defendant had only one prior non-state-jail-felony conviction, the court 
applied subsection 12.425(c) and not 12.42(d) of the Penal Code. 

5  By its terms, subsection 12.42(d) applies only to the enhancement of aggravated state-
jail felonies and has no application to ordinary state-jail felonies.  See Crawford v. State, 509 
S.W.3d 359, 364 n.9 (Tex. Crim. App. 2017). 
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2011 change to the statute was nonsubstantive, the holdings in Bunton, Washington, and Smith 

discussing application of 12.42(d) retain their authority.   

  Here, enhancement paragraphs I and II of the indictment allege that Kahookele 

has final convictions for engaging in organized criminal activity and forgery by possession, and 

the judgments in the record indicate that these are sequential, non-state-jail-felony convictions. 

See Tex. Penal Code §§ 71.02(a) (defining offense of engaging in organized criminal activity), 

32.21(b) (defining offense of forgery by possession).  Under the habitual-offender statute in 

subsection 12.42(d), the two sequential felonies further enhance Kahookele’s range of 

punishment for the charged narcotics offenses because they are state-jail felonies “other than a 

state jail felony punishable under Section 12.35(a)”—that is, the charged offenses are aggravated 

state-jail felonies, not punishable under subsection 12.35(a).  See id. § 12.42(d); Washington, 326 

S.W.3d at 315; Bunton, 136 S.W.3d at 363; Smith, 960 S.W.2d at 375; see also Terrell, 2016 

Tex. App. LEXIS 8875, at *15, *17-18. 

  Thus, we agree with the State that Kahookele’s punishment for the charged 

aggravated state-jail felony offenses—two counts of possession of a controlled substance with a 

prior conviction for a 3g offense—could be further enhanced under the habitual-offender statute 

based on his convictions of engaging in organized criminal activity and forgery by possession. 

This habitual-offender enhancement increases the applicable punishment range, which is twenty-

five to ninety-nine years or life.  See Tex. Penal Code § 12.42(d).  Accordingly, we sustain the 

State’s fifth issue. 
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Sixth issue:  No basis for quashing enhancement paragraphs alleging non-state-jail felonies 
 
  In its sixth and final issue, the State contends that there was “no legal basis” for 

the district court to quash the enhancements in paragraphs I and II alleging prior convictions that 

were not state-jail felonies.  We agree. 

  As we have noted, Kahookele’s motion sought to quash: (1) the 3g-enhancement 

allegation allowing his state-jail felony offenses to be punished as third-degree felonies based on 

the State’s use of his 1990 murder conviction, and (2) the further enhancement of punishment for 

his aggravated state-jail-felony offenses from the third-degree-felony range of punishment to 

habitual-offender status using two additional, non-state-jail-felony convictions: engaging in 

organized criminal activity and forgery by possession.  Relying on subsection 12.425(c) of the 

Penal Code, Kahookele’s motion specified that “the maximum punishment range applicable to 

[his] case should be that for a second degree felony.”  See Tex. Penal Code § 12.425(c).  As we 

have noted, subsection 12.425(c) allows an aggravated state-jail felony to be punished within the 

range of a second-degree felony “when it is shown at trial that a defendant has previously been 

finally convicted of a felony other than a state jail felony punishable under Section 12.35(a).”  

Id. (emphases added); see also id. § 12.35(c).  Thus, Kahookele’s argument to the district court 

implicitly recognized the validity of punishment enhancement under paragraphs I and II, which 

alleged his prior convictions for additional offenses that were not state-jail felonies.  At the 

hearing on his motion, Kahookele contended that “it’s still a state jail felony even if it [the 

punishment] is raised under 12.35(c). . . . it is improper, unless provided for by statute, to raise 

this all of the way to the level of a 25-to-life case because the statutes do not permit it.”  

Kahookele stated that “at least the enhancement paragraphs of the indictment should be quashed 

and we object to the State proceeding in the manner that they propose to proceed.” 
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  Kahookele did not challenge the habitual-offender enhancement paragraphs 

themselves, only the State’s use of them in combination with the 3g-enhancement paragraph. 

There is no contention that the allegations as to the convictions for engaging in organized 

criminal activity and forgery by possession are inaccurate or untrue.  To the extent that the order 

quashed all the enhancement paragraphs and precluded any enhancement of Kahookele’s 

charged narcotics offenses, the order granted greater relief than Kahookele requested.  See 

Ferguson v. State, 506 S.W.3d 113, 114 n.1 (Tex. App.—Texarkana 2016, no pet.) (noting that 

by making change to indictment, trial court granted relief that was not requested and exceeded its 

authority in doing so).  Accordingly, we sustain the State’s sixth issue. 

CONCLUSION 

  We reverse the district court’s May 24, 2018 order granting Kahookele’s “Motion 

to Quash the Indic[t]ment and Objections to the Enhancement Allegations” and remand this 

cause for further proceedings consistent with this opinion. 

 

__________________________________________ 

Jeff Rose, Chief Justice 
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I cannot join the majority’s opinion because I disagree that an aggravated state jail 

felony enhanced under Texas Penal Code section 12.35(c) can be further enhanced to a 25-year 

minimum punishment under Texas Penal Code section 12.42(d). 

Before September 1, 2011, Texas Penal Code section 12.42 governed enhancements 

for both state jail and regular felonies.  The 82nd Legislature changed that.  It removed from 

Section 12.42 the provisions related to enhancements for state jail felonies (former Subsections 

(a)(1)–(3)) and placed all those provisions, nearly verbatim, into newly enacted Section 12.425. 

See Act of May 25, 2011, 82nd Leg., R.S., ch. 834, §§ 1, 2, 5, 2011 Tex. Gen. Laws 2104, 2104–

05.  We must interpret statutory language according to its surrounding statutory context (even 

before reaching any extra-textual factors).  Baird v. State, 398 S.W.3d 220, 228–29 (Tex. Crim. 

App. 2013).  The context of the 82nd Legislature’s changes confirms that we should look to Section 

12.425—and no longer to Section 12.42—for enhancements for state jail felonies, including 
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aggravated ones.  See Tex. Penal Code § 12.425(c) (concerning state jail felonies “for which 

punishment may be enhanced under Section 12.35(c)”). 

The 82nd Legislature’s changes to Sections 12.42’s and 12.425’s headings bolsters 

what the statutory context already confirms.  It changed Section 12.42’s heading by adding: 

“Penalties for Repeat and Habitual Felony Offenders on Trial for First, Second, or Third Degree 

Felony” and called new Section 12.425 “Penalties for Repeat and Habitual Felony Offenders on 

Trial for State Jail Felony.”  Act of May 25, 2011, 82nd Leg., R.S., ch. 834, §§ 1, 2, 5, 2011 Tex. 

Gen. Laws 2104, 2104–05 (emphases added). 

Why would the Legislature create new Section 12.425 for enhancements for state 

jail felonies; expressly transfer the enhancements for repeat and habitual state jail offenders to the 

new statute, including those “for which punishment may be enhanced under Section 12.35(c)”; but 

silently retain in Section 12.42(d) an enhancement for habitual state jail felonies punishable under 

Section 12.35(c)?  Cf. Henderson v. State, 582 S.W.3d 349, 350 & nn.2–3, 355 (Tex. App.—

Amarillo 2018, pet. ref’d) (looking to Section 12.425, and not Section 12.42(d), to enhancement 

of state jail felony that was otherwise enhanced under Section 12.35(c)).  A prominent commentator 

similarly expresses uncertainty about this situation.  See George McCall Secrest, Jr., O’Connor’s 

Texas Criminal Codes Plus 895 n.* (2018–2019 ed.).  The Texas Court of Criminal Appeals has 

not directly addressed this issue.  But it has noted, in a different context, that “Section 12.42 does 

not speak to the enhancement of state-jail felons at all.”  Crawford v. State, 509 S.W.3d 359, 364 

n.9 (Tex. Crim. App. 2017). 

To support its conclusion about Section 12.42(d)’s silent retention of enhancements 

for aggravated state jail felonies, the majority relies on Washington v. State, 326 S.W.3d 302 (Tex. 

App.—Fort Worth 2010, pet. ref’d); Bunton v. State, 136 S.W.3d 355 (Tex. App.—Austin 2004, 
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pet. ref’d); and Smith v. State, 960 S.W.2d 372 (Tex. App.—Houston [1st Dist.] 1998, pet. ref’d). 

But each of those cases predated the 82nd Legislature’s creation of Section 12.425 and related 

changes to Section 12.42.  And to the extent that the majority also relies on Terrell v. State, 

No. 01-14-00746-CR, 2016 WL 4374959 (Tex. App.—Houston [1st Dist.] Aug. 16, 2016, no pet.) 

(mem. op., not designated for publication), that opinion is unpublished and “ha[s] no precedential 

value.”  Tex. R. App. P. 47.7(a). 

The majority’s result is that an alleged possessor of less than a gram of 

methamphetamine, who even with Section 12.35(c) and Section 12.425(c) enhancements would 

face a maximum punishment of 20 years, now faces 25 years minimum based on three prior 

offenses that occurred over 20 years ago.  Absent clear direction from the Texas Court of Criminal 

Appeals that Section 12.42(d) still silently governs aggravated state jail felonies, I am unwilling 

to join the majority’s opinion and judgment.  I would affirm the trial court’s order insofar as it 

quashed the request for a habitual enhancement under Section 12.42(d).  Because the majority does 

not do so, I respectfully dissent. 

 

__________________________________________ 

Chari L. Kelly, Justice 

Before Chief Justice Rose, Justices Triana and Kelly 

Filed:   June 9, 2020 
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